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The U.S. Chamber supports stronger consumer protections, and believes bipartisan legislation to reform regulation of our financial system is a critical element to America’s economic recovery.

· However, a new federal consumer protection regulator with truly unprecedented power and authority will produce far more harm than good for consumers and small businesses by reducing their access to credit at a time when they need it most.

· There is a better way to protect consumers than the Bureau of Consumer Financial Protection (BCFP).   
· The right way is to ensure clearer disclosure and better information for consumers, more vigorous, effective enforcement against predatory practices through increased focus on these activities and a coordinating council led by the Federal Trade Commission, and to eliminate regulatory gaps that allow some financial services businesses to escape regulation applicable to their competitors. 
What’s wrong with the Bureau of Consumer Financial Protection?

UNPRECEDENTED POWER WITH LITTLE OVERSIGHT
· The BCFP Director would have more authority than any other federal regulator.  Unlike the FTC, SEC or CFTC, regulatory authority would be exercised by only the Director, as opposed to a multi-member, bipartisan commission.   
· The bill gives the new Bureau a budget of up to $430 million – an amount more than double what the FTC has requested for its economy-wide consumer protection activities – to be spent as the Director of the BCFP wishes with no oversight or veto authority by Congress or the Administration.  This would automatically increase by 10% for each of the next two years.
· There is no meaningful mechanism to reconcile safety and soundness and consumer protection goals, thereby threatening the ability for prudential regulators to protect the financial system.  
· The Director would be able to unilaterally make decisions that cannot be overruled by the President, let alone safety and soundness regulators.
SWEEPING OVERREACH
The BCFP’s authority extends far beyond banks or bank-like institutions.  It would have the authority to regulate hundreds of thousands of businesses that have little do with consumer finance.   
· The definition of “covered person” includes any business – not just banks or non-bank financial institutions – that engages in one of 11 broadly-defined activities, including businesses that extend credit in which a finance charge is imposed or in which payment is permitted in four or more installments.
· Businesses which don’t actually offer consumer financial products,  but are “service providers,” broadly and vaguely defined, to institutions that offer consumer financial products or services would be subject to new regulation.  
· Examples include: any school, business, or nonprofit organization that provides financial literacy education; any software company that creates software to help consumers manage their money; advertising and marketing companies, as long as they provide services relating to financial products and services; lawyers; print and electronic media businesses; and utility companies, doctors, retailers and any other business that extends credit as defined above. 
The legislation extends BCFP authority and liability exposure to shareholders, directors, officers and even employees of covered institutions. 

· The bill includes a provision defining the term “related person.”   This is defined as directors, officers, employees with managerial responsibilities, stockholders, consultants, joint venture partners, and any other person the CFPA determines to “materially participate” in practices of a covered person.  
· This provision gives the BCFP unprecedented authority over employees, shareholders, directors, etc, even with respect to their activities unrelated to the covered person they’re associated with. 
DUPLICATION, NOT CONSOLIDATION OF EXISTING CONSUMER PROTECTION LAWS
· Even though virtually all nonfinancial businesses covered by the BCFP are already subject to regulation by the Federal Trade Commission (FTC), the FTC will retain its separate, broad authority under the FTC Act to take action against these businesses and, in most situations, its authority to enforce other consumer protection statutes as well.  In fact, the FTC’s 2011 budget request indicates that it plans to continue to focus on financial services-related consumer protection. 
· Federal banking regulators would retain enforcement and examination responsibilities.
· All state attorneys general (and state regulators for state-chartered businesses) would for the first time be able to bring enforcement actions based on their own unique interpretations of federal law.

· States also would have new authority to take regulatory and enforcement action under state law, including new authority to exercise state law oversight of federally-regulated financial institutions, again multiplying the number of regulators.  

PATCHWORK OF CONFLICTING STATE AND FEDERAL REGULATION

· Rather than adopt a new national standard to eliminate multiple and conflicting state laws, particularly as they relate to simplifying consumer disclosures, the BCFP would roll back the federal preemption that exists under current law.  
· Taken together, the State AG enforcement authority of their own interpretation of federal law, and the lack of full preemption will produce fragmented, less-competitive markets. National companies do not want to incur the significant costs of complying with all of the different regulations imposed by fifty different regulators. They therefore choose to enter only those States in which the potential economic benefits (in terms of the size of the markets and other factors) outweigh the additional compliance costs.
VAGUE TERMS AND CONFUSING STANDARDS 
· The legislation makes it “unlawful for any person” to engage in any unfair, deceptive or abusive act or practice.  These provisions impose broad liability on anyone – not just a “covered person” – any time the BCFP determines that their conduct is unfair, deceptive or abusive, even if no regulation is in place requiring particular disclosures or prohibiting particular practices.  These standards are vague, cannot be applied uniformly across consumers or products and will create undue costs and uncertainty for lenders and consumers.  
Plain Vanilla By a New Name 
· While the bill does not require an explicit “plain vanilla requirement”, the vague “abusive” standard, the BCFP’s authority to impose requirements for “the purpose of preventing such acts or practices” or by invoking its “fair dealing” authority can all be used to impose the same requirement – or to push consumer products generally towards standardization.  In addition, in the absence of full preemption, nothing precludes the States from imposing “plain vanilla” requirements. 
Disproportionate Impact on Small Business
· A study conducted by former Fed economist Thomas Durkin concluded:  
· The legal uncertainty of terms like “abusive” that have no legal precedent, and the ability for states to pass laws that conflict with federal requirements would raise the costs of “producing consumer credit significantly and chill markets for consumer credit.” 
· This would impose “collateral damage on informed and sophisticated small business owners who depend on consumer loan products.”  (http://www.uschamber.com/publications/reports/090923_cfpa_sb) 
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